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How to list cases better

 

Chief Justice of India Dipak Misra recently flagged rising pendency in appeals lying with High
Courts based on the findings of the Supreme Court’s Arrears Committee. He has since directed
High Courts to prepare action plans for disposal of five and 10-year-old cases. He has also asked
for High Court Arrears Committees to periodically review the situation. While it is crucial that a
disposal review mechanism is put in place, the manner in which judicial performance is measured
and accountability is exercised must be carefully revisited.

For decades, the primary measure of court efficiency has been case disposal rates. Public
perception of court performance and individual judges now hinges on the number of cases
pending before them. Though a crucial indicator, it also puts pressure on judges to dispose of as
many cases as possible, a problematic situation as it does not consider the quality of adjudication
itself. Neither does it shed light on the exact nature of cases that have remained pending the
longest, or the stage at which pendency recurs the most. Since these parameters are not
measured, they are often disregarded in the discourse on court performance.

To begin with, courts themselves must start analysing historical case data and introduce focussed
interventions to counter specific case types or stages at which the case pipeline is clogged.

 

Impact of listing techniques

The discourse on case pendency has largely revolved around delayed appointments and
vacancies. Our study of case data of a High Court over five years showed how certain cases
listing practices influenced case movement and harboured pendency.

First, listing patterns were generally erratic, with the number of matters listed for the same
courtroom ranging from 1 to 126 a month. In some courtrooms, it was 80-120 cases for a month.

Second, a large number of cases listed in a day meant that inevitably, matters listed towards the
end of the day remained left over. Thus, cases in the final stages of hearing most often clogged
the case pipeline.

Third, old pending matters barely made it to court. Our case data over three years showed that
91% of them remained unheard despite being allotted a separate day and specific judges. Some
experts point out that these cases were listed for the second half of the day but would eventually
never come up for hearing because of the large number of other urgent and routine matters listed.
Advocates also tend to become disinterested in older cases in which clients have given up or
stopped paying.

 

Spurring case movements

One way to accelerate case movement is by making case listing more systematic. Here, courts
must assess their performance based on the actual number of cases being heard. Listing more
than 100 cases a day may look to be an impressive work schedule for a judge, but we found that it
is very rare for all of them to be heard. Cause list preparation can be made more scientific if
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supported by a consistent study of the variance in the number of cases listed across courts,
identifying the exact stages at which cases are clogging the pipeline for the longest duration, and
the nature of cases left over. This will also ensure that only as many cases as can be reasonably
heard will be listed on a daily basis.

Second, the cause list should have cases methodically distributed by type and stage. The court
can decide on a minimum and maximum number for particular matters. A senior counsel of the
Supreme Court emphasised the need to tweak listings such that final hearings are the first matters
a judge hears in a day as it requires his complete attention. In the cause list we studied, such
hearings were listed at the end, inevitably accounting for the largest leftovers.

Third, disposing of old and pending matters must be prioritised. Despite allotting two days in week
to hearing these matters for most of the day, the High Court we studied had a massive docket of
old pending cases. Their rate of case movement in newer matters (taken up on all other days of
the week) was much faster than case movement recorded on specific days where old cases were
listed. A solution would be to implement a policy where no adjournments are granted for frivolous
reasons.

Scientific listing has clear benefits. It will introduce standardisation across courts and help
disincentivise judges from using discretionary practices in the number and nature of cases listed
before them. It will promote fairness — a reasonable number of cases would be listed every day,
and distributed across the day based on stage and case type.

Another benefit would be better quality of adjudication. With an ever-increasing caseload, it is only
fair to question the quality of decision-making. The Supreme Court, in April, remanded a case
back to a High Court due to the poor quality of judgment (there were neither recorded submissions
of the parties nor references to the relevant legal provisions used).

The quality and efficiency of court functioning can be improved with simple tweaks. Therefore, it is
time that the judiciary as an institution opens itself to the services of competent external agencies
that can help them record, manage and analyse their data better, to build and sustain a healthy
institution.

Amrita Pillai and Sumathi Chandrashekaran are Research Fellow and Senior Resident Fellow,
respectively, at the Vidhi Centre for Legal Policy, Delhi
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This refers to the tendency to form friendships and other forms of interpersonal relationships with
people we come across often in our daily lives.
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EC launches app to report electoral malpractice

The Election Commission on Tuesday launched an Android-based mobile application named
“cVigil” for citizens to share proof of malpractices by political parties, their candidates and activists
when the Model Code of Conduct is in force.

The mobile application also facilitates sharing of geo-tagged photographic and video evidence
without disclosing the identity of the sender.

The uploaded information will be transmitted to the control room, and from there the field units or
flying squads, mapped on a Geographic Information System, will be immediately alerted for further
action.

In case the complainant does not opt for anonymity, the person will also receive an action-taken
report within about 100 minutes. The application, whose Beta version has now been released, will
be made available for use during the four State Assembly elections scheduled for later this year.

The mobile application, for which EC officials will be trained for effective back-end operations and
action against the malpractices reported ahead of the elections, was launched against the
backdrop of the inauguration of a two-day national consultation programme on “Inclusion of
Persons with Disabilities (PwDs) in the Electoral Process.”

‘Accessible elections’

At the event, Chief Election Commissioner O.P. Rawat also launched a voter education and
electoral participation portal, which has an entire section dedicated to PwDs.
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A good beginning: on the Cauvery Water Management Authority

 

That the first meeting of the Cauvery Water Management Authority took place in a cordial
atmosphere augurs well for a sustained phase of constructive cooperation among the States
concerned. The CWMA has been formed by the Centre to implement the water-sharing award of
the Cauvery Water Dispute Tribunal as modified by the Supreme Court earlier this year. At its
meeting on Monday, it asked Karnataka to release 31.24 tmcft (thousand million cubic feet) of
water in July. The quantum is based on the monthly schedule drawn up by the Tribunal, and
excludes the surplus realised on the Tamil Nadu side in June. For the Authority to successfully
perform its role, it needs the cooperation of the States in gathering data on rainfall, inflows and
outflows, cropping patterns and periodic withdrawals from reservoirs. The CWMA is expected to
meet once every 10 days during the monsoon months. The south-west monsoon has been active
for nearly a month, and is forecast to be normal this year. Therefore, the CWMA may not face any
major problem in overseeing the release of water to Tamil Nadu. As long as the inflows into
Karnataka’s major reservoirs are substantial, it has had no problem releasing its surplus water into
the lower riparian areas of the basin. It is only in a distress year that the CWMA will face a
significant challenge, as determining the extent of distress, and dividing the shortfall among the
States on a pro rata basis can be tricky exercises.

Karnataka is planning to challenge in the Supreme Court the Centre’s notification constituting
the Authority. It will be unfortunate if this dispute gets into another round of litigation. The
provisions of the Inter-State River Water Disputes Act, 1956, make it clear that it is the Centre’s
duty to notify a scheme to implement the award of a Tribunal. Parliament has the power to modify
the scheme, or leave it as it stands, but Karnataka’s claim that the scheme requires parliamentary
approval before it is implemented is questionable. Further, the Supreme Court approved the draft
scheme only after finding it to be “in consonance with the dictum and directions in the Award as
modified by this Court and also in conformity with Section 6A of the 1956 Act”. Now that the
CWMA has become functional, Karnataka, Tamil Nadu, Kerala and Puducherry should approach
the issue of sharing the waters of the inter-State river in a spirit of cooperation and help the
Authority in implementing the verdict. The parties concerned should leave behind the era of
litigation. There is now a non-political mechanism available to make sound professional decisions
on water availability and sharing of distress, if any, after discussing the issues threadbare. After
having been locked in a contentious legal dispute for so long, all parties concerned must embark
on a new era of mutually beneficial water-sharing.
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Election Commission of India launches Mobile App “cVIGIL” to enable citizens to report on
violation of election code of conduct
Election Commission

Election Commission of India launches Mobile App “cVIGIL”
to enable citizens to report on violation of election code of
conduct

Posted On: 03 JUL 2018 5:41PM by PIB Delhi

The Chief Election Commissioner Shri. O.P. Rawat, along with the Election
Commissioners Shri Sunil Arora and Shri Ashok  Lavasa launched a mobile app, called
‘Cvigil,’ on July 3, 2018, for citizens to report any violation of the model code of
conduct during elections.

 

Chief Election Commissioner Sh. O.P. Rawat along with Election Commissioners Shri
Sunil Arora and Shri Ashok Lavasa launched the cVIGIL App. Senior Deputy Election
Commissioner Shri Umesh Sinha and Deputy Election Commissioner Shri Sandeep
Saxena were also present.

 

“cVIGIL" is a user-friendly and easy to operate Android application. It will be operational
only where elections are announced. However, the beta version of the app will be
made available for the public and election staff to download so that they can acquaint
themselves with its features and also try sending dummy data. Upon successful
completion of the trial that is underway, the application will be made available for
general use by all, right from the forthcoming Assembly elections in the States of
Chhattisgarh, Madhya Pradesh, Mizoram and Rajasthan. The practical use of the app
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during the four-state Assembly polls will also serve as a pilot initiative before it is put to
extensive use during the next Lok Sabha General Elections.

 The app requires an Android smartphone equipped with a camera, good internet
connection and GPS access. The operating system should be Android Jellybean and
above. The application supports all the latest Android smartphones.

  “cVIGIL” will allow anyone in the election-bound state to report violations of Model
Code of Conduct (MCC) that comes into effect from the date of announcement of
elections and goes on till a day after the polls. By using this app, citizens can
immediately report on incidents of misconduct within minutes of having witnessed them
and without having to rush to the office of the returning officer to lodge a complaint.

The vigilant citizen has to click a picture or record a video of upto two minutes’ duration
of the scene of violations of the model code. The photo or video is to be uploaded on
the app. The automated location mapping will be done by the app using the
Geographic Information System. After its successful submission through the app, the
vigilant citizen gets a Unique ID to track and receive the follow up updates on her or his
mobile. A citizen can report many incidents in this manner and will get a unique id for
each report for follow up updates. The identity of the complainant will be kept
confidential.

Once the complaint is lodged, the information beeps in the District Control Room from
where it is assigned to a Field Unit. A field unit consists of Flying Squads, Static
Surveillance Teams, Reserve teams etc. Each Field Unit will have a GIS-based mobile
application called ‘cVIGIL Dispatcher’, which allows the unit to directly reach the
location through navigation technology and take action.

After a Field Unit has taken action, it messages and uploads the relevant document as
‘action taken report’ via the ‘cVIGIL Dispatcher’ to the returning officer concerned for his
decision and disposal. If the incident is found correct, the information is sent to the
National Grievance Portal of the Election Commission of India for further action and the
vigilant citizen is informed about the action taken within a hundred minutes.

The app has inbuilt features to prevent its misuse. It will receive complaints only about
Model Code of Conduct violations. The user will get 5 minutes to report an incident
after having clicked a picture or a video. To prevent any misuse, the app will not allow
uploading of the pre-recorded or old images and videos. The app will not facilitate
saving of the photos or videos recorded using the ‘cVIGIL' app into the phone gallery
either. Further, the application will be active only in States where elections have been
announced. The moment a citizen exits an election-bound State, the app will become
inactive.

So far, the complaints about violations of Model Code of Conduct often could not be
followed instantly, leading to the violators escaping detection from the action squads.
Also, the lack of any documented evidence in the form of pictures or videos was seen
as a hurdle in verifying a complaint. Further, the absence of a robust response system
to quickly and accurately identify the scene of occurrence of violations with the help of
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geographical location details hampered election officers’ ability to apprehend the
violators. The new app is expected to fill in all these gaps and create a fast-track
complaint reception and redressal system.

******
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‘Delhi as capital belongs to the nation as a whole’

Time to rejoice:Aam Aadmi Party workers celebrating the Supreme Court verdict in Bhopal on
Wednesday.PTI  

The Supreme Court on Wednesday followed the 1987 Balakrishnan report to conclude that Delhi
is not a State.

The report had envisaged that Delhi could not have a situation in which the national capital had
“two governments run by different political parties. Such conflicts may, at times, prejudice the
national interest.”

Chief Justice Dipak Misra, in his leading opinion for the Bench, reproduced excerpts from the
report, which said, “Delhi as the national capital belongs to the nation as a whole.”

The report foresaw that if Delhi becomes a full-fledged State, there would be a constitutional
division of sovereign, legislative and executive powers between the Union and the State of Delhi.
Parliament would have limited legislative access and that too only in special and emergency
situations. The Union would be unable to discharge its “special responsibilities in relation to the
national capital as well as to the nation itself”.

The report said the control of the Union over Delhi was vital in the national interest.

It dealt extensively with the modifications in the aid and advice given by the Council of Ministers to
the L-G as the Administrator of Delhi.

‘Aid and advice’ concept

It pointed out that the “aid and advice” concept cannot apply to the exercise by the administrator of
any judicial or quasi-judicial functions. The L-G is bound by the aid and advice of the Delhi Cabinet
only in matters where the Assembly has the powers to make laws.

The report said the L-G’s role was not that of a Constitutional figurehead, though the ultimate
responsibility for good administration of Delhi was vested in the President acting through the
Administrator.

However, the Administrator had to take a somewhat more active part in the administration than the
Governor of a State.

Hence, differences of opinion would arise between the L-G and the elected government.

The report had recommended that the “best way” of doing this is to let the L-G refer such
differences of opinion to the President for a final decision.
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L-G should not be an obstructionist: SC

Big day:Delhi Chief Minister Arvind Kejriwal with Deputy CM Manish Sisodia in New Delhi .PTI  

The Lieutenant-Governor should act as a “facilitator” for good governance in the national capital
and not as an “obstructionist”, a five-judge Constitution Bench of the Supreme Court unanimously
held on Wednesday.

It trimmed the Lieutenant-Governor’s authority, saying he cannot exercise his discretion in “each
and every matter” of daily governance. His discretionary powers are in fact limited to only matters
in the State List — public order, police and land — over which the legislative power of the Delhi
Legislative Assembly stand excluded under Article 239AA.

Moreover, the NCT government need only to inform the L-G of its “well-deliberated” decisions. The
government need not obtain his “concurrence” on every issue of day-to-day governance. The court
said its nine-judge Bench judgment in the NDMC versus State of Punjab of 1996 makes it “clear
as noon” that Delhi was not a “State”. In fact, the Union still has the power to make laws on issues
coming within the legislative domain of the Delhi Assembly.

And for this reason again, the court said, the L-G cannot be given the status of a “State Governor”.
In fact, he is nothing but an ‘Administrator’, that too, in a limited sense. “The status of NCT of Delhi
is sui generis , a class apart,” Chief Justice Misra observed.

The court held that the elected government could make policies on laws enacted by its own
Assembly. The executive power of the NCT government was co-extensive with its legislative
powers, Chief Justice Misra clarified.

“The exercise of establishing a democratic and representative form of government for the NCT of
Delhi would turn futile if the government of Delhi, that enjoys the confidence of the people of Delhi,
is not able to usher in policies and laws over which the Delhi Legislative Assembly has power to
legislate,” he wrote.

Prolonged spat

Referring to the prolonged spat between the L-G and the Arvind Kejriwal government on various
issues, including a freeze on appointments of bureaucrats to mohalla clinic staff and
schoolteachers, the Chief Justice said the spirit of collective responsibility in the Constitution
should not be lost in drama. Constitutional discord should be avoided. There is a need for real
discipline and wisdom, he said. A freeze on government decisions by the L-G negates the very
concept of “collective responsibility”. The governance of the national capital demands a
“meaningful orchestration of democracy” and a “collaborative federal architecture.”
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‘Betrayal of the faith of the collective’

The Supreme Court said on Wednesday that the value of collective responsibility is ‘denuded’ if
the Lieutenant-Governor blocks a decision of the Delhi Cabinet.

“When after due deliberation between the Chief Minister and the Council of Ministers a decision is
taken, but the same is not given effect to because of the interdiction of the Lieutenant-Governor,
the value of collective responsibility that eventually gets transformed into a Cabinet decision
stands absolutely denuded,” Chief Justice Dipak Misra observed in the main judgment.

“Any undue interference amounts to betrayal of the faith of the collective in fulfilment of their
aspirations of democratic self-governance,” the Supreme Court observed.
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EC launches Braille-enabled Voter IDs

The Election Commission on Wednesday launched voter identity cards with Braille label to ensure
greater participation of persons with visual impairment in the electoral process.

The Commission also unveiled a strategic framework on “Accessible Elections” on conclusion of a
two-day national level consultation with representatives of the Central government, political
parties, NGOs and experts on disabilities.

Chief Election Commissioner O.P. Rawat announced a series of measures for Persons with
Disabilities (PwDs) in the electoral process, which includes printing of photo-identity cards with
Braille, accessible communication awareness materials, a mobile phone application to motivate
and educate the voters and appointment of Disability Coordinates at the Assembly constituency,
district and State level.

Free transport facility

The EC plans to impart cascaded training on accessibility to poll officials, set up auxiliary polling
stations, provide accessible photo voter slips, sign-language window in all the audio visual training
and advertisement content material for the convenience of deaf persons and free transport facility
to PwDs and their Assistants.

A new Accessible Division in the India International Institute of Democracy and Electoral
Management will also be set up.

Election Commissioner Sunil Arora said: “We should go far beyond the bureaucratic measures to
overcome the barriers. Technology has the capability to fill the gaps and it shall be explored to its
fullest potential.”
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How to rule Delhi: on the Supreme Court verdict on Delhi power tussle

 

In ruling that the Lieutenant Governor of Delhi has no independent decision-making power,
and has to act mainly on the aid and advice of the Council of Ministers, the Supreme Court has
restored the primary role played by the “representative government” in the National Capital
Territory. Though seen as a Union Territory, Delhi was created as a separate category, with an
elected Assembly with powers to enact laws in all matters falling under the State and Concurrent
lists, with the exception of public order, police and land. This gave it a status higher than other
UTs. The demand for full statehood has been around for many years now, but after the Aam
Aadmi Party came to power the constitutional tussle between the two tiers of government has
become an acrimonious battle between AAP and the BJP at the Centre. Until now, the situation
was tilted in favour of the Centre because of the Lt. Governor’s claim that he had the authority to
refer any matter to the President. The proviso that allowed him to make such a reference was
used to block major decisions of the AAP regime. The Delhi High Court agreed with this two years
ago, giving the impression that administrative decisions needed the Lt. Governor’s concurrence.

Should Delhi be given statehood?

In a judgment that essentially reaffirms the constitutional position, the Supreme Court has ruled
that the Lt. Governor has to ordinarily act on the aid and advice of the Council of Ministers. At the
same time, it has retained the Lt. Governor’s powers to refer matters to the President for a
decision. However — and this is the nub of the judgment — it has significantly circumscribed this
power. The power to refer “any matter” to the President no longer means “every matter”. Further,
there is no requirement of the Lt. Governor’s concurrence for any proposal. The ‘reference’ clause
may give rise to conflict even now. However, the court has significantly limited its potential for
mischief. It has not given an exhaustive list of matters that can be referred, but Justice D.Y.
Chandrachud, in a separate but concurring opinion, has indicated that it could “encompass
substantial issues of finance and policy which impact upon the status of the national capital or
implicate vital interests of the Union.” Every trivial difference of opinion will not fall under the
proviso. Overall, the verdict is an appeal to a sense of constitutional morality and constitutional
trust among high functionaries. It has ruled out Mr. Kejriwal’s demand of full statehood, and the
critical powers — over police, land and public order — still remain vested with the Centre.
However, the court having stressed that the elected government is the main authority in Delhi’s
administration, the controversies over the arbitrary withholding of Cabinet decisions may end, or at
least diminish. The basic message is that an elected government cannot be undermined by an
unelected administrator. The larger one is that the Union and its units should embrace a
collaborative federal architecture for co-existence and inter-dependence.
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Kejriwal-Baijal tussle: The SC order puts the onus on AAP

For years now, Delhi’s citizens have had to put up with the refrain that the problems that plague
the city (and many do) can’t be addressed by its elected government because the Lieutenant
Governor won’t allow it to. On Wednesday, a five-judge bench of the Supreme Court headed by
the Chief Justice of India did its bid to resolve the impasse.

The apex court did not strike down a previous Delhi High Court verdict that gave the LG more
powers. But it emphasised the need for collective responsibility – on the part of the LG and the
ministers – for the effective administration of Delhi. The verdict lays down and interprets the broad
constitutional contours governing the relationship between the LG and the elected government.

The Aam Aadmi Party’s response to the judgement has been celebratory, but while the Supreme
Court has acknowledged the primacy of the elected government of Delhi over the LG in the
administration of the national capital, it is not as though it has handed the elected government
untrammelled powers. The Centre, and, by extension, the LG, retains the power to legislate on the
issues of land, law and order and police.

Still, the court has said the LG has to act on the aid and advice of the council of ministers and
does not enjoy any independent decision-making power. Clearing the air surrounding the roles of
the elected government and the LG, the court ruled that the “status of NCT of Delhi is sui generis,
a class apart, and the status of the Lieutenant Governor of Delhi is not that of a Governor of a
State, rather he remains an administrator, in a limited sense, working with the designation of
Lieutenant Governor”.

This reiteration of the constitutional scheme by the top court does not clarify everything, though.

The five-judge bench has said that a smaller bench of two judges will decide on pending matters in
which, because of a conflict between the government and the LG, resolution is pending. The
Centre too, may seek a review of at least some parts of the ruling.

The seeds of this confusion between the LG and the elected government were sown by the 69
constitutional amendments in 1991 that created a legislative assembly and made a national capital
of Delhi. While the idea of the amendment was to give a larger say to the people of Delhi in its
governance, it gave rise to friction between the elected government and the LG.

Another important ongoing issue is whether Delhi can be granted statehood. The bench
categorically ruled out that option “under our present constitutional scheme”.

The elected government in Delhi may have more authority than it has had of late. But with power
comes responsibility. It should have no further excuse to not get down to working on and finding
solutions to problems that plague the capital.
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SC tells NHRC to look into Manipur deaths

The SC called the killings a “violation of human rights.”  

The alleged extra-judicial killings and fake encounters by the Army, Assam Rifles and the police in
Manipur “cannot be tolerated”, and is not just about “violation of human rights” but “widespread”
deaths in the State, the Supreme Court told the National Human Rights Commission on Thursday.

A Bench of Justices Madan B. Lokur and U.U. Lalit urged the NHRC to spare no effort to
participate in the ongoing investigation by the CBI-SIT in several cases of suspicious deaths.

“This is not just about any violation of human rights. This also includes deaths which could be
murder or not... this has to be given far more importance... Whatever has happened appears to be
widespread... This type of violation cannot be tolerated and you are an independent and powerful
body,” Justice Lokur orally addressed the counsel for the top human rights body in the country.

On July 2, the Bench had urged the NHRC to be “actively involved” in the CBI probe.

Framing of chargesheets

Additional Solicitor General Maninder Singh, for the CBI, welcomed the participation of the NHRC
in the investigation.

Mr. Singh said the NHRC officers would be given full access to the investigation and can
participate in the framing of chargeheets in future.

However, he said the CBI should be allowed to proceed in four cases in which the investigation is
already over and the chargesheets are in the process of being filed. The court allowed it.

When the NHRC counsel expressed doubts about whether it could spare personnel for the
investigation, Justice Lalit was firm, saying the court would pass the order and the Commission
should consider sparing the officers for at least the next two months.

The court ordered two NHRC officers to be devoted to the probe and directed the NHRC to
increase its manpower.

The court, which is hearing a PIL seeking a probe into as many as 1,528 cases of extra-judicial
killings in Manipur, had on July 14 last year constituted an SIT and ordered lodging of FIRs and
probe into such killings.
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3 M.P. cities to raise funds through municipal bonds

Madhya Pradesh Chief Minister Shivraj Singh Chouhan at the NSE in Mumbai on
Thursday.Prashant WaydandePrashant Waydande  

After the successful municipal bond issue by Indore, cities like Gwalior, Bhopal and Jabalpur will
also follow suit, said Madhya Pradesh Chief Minister Shivraj Singh Chouhan.

“After these bonds from Indore, even cities like Bhopal, Gwalior and Jabalpur will get their bonds.
We are a financially sound State with surplus revenue,” said Mr. Chouhan while attending the
listing ceremony of the bonds by Indore Municipal Corporation.

Incidentally, it was the first such municipal bond listing on the National Stock Exchange. The issue
size was Rs. 100 crore, with an additional greenshoe option of Rs. 70 crore. It was subscribed
1.26 times with bids received worth nearly Rs. 215 crore. Finally, bids worth Rs. 140 crore were
retained.

Speaking on the occasion, the Chief Minister, who has been in power since November 2005,
highlighted the development initiatives taken by the BJP government in the State.

Power-surplus State

“There is no village that has not yet been connected with an all-weather road. We are a power-
surplus State with 24x7 electricity,” he said, adding, “Madhya Pradesh has been growing at
double-digit rates for the last 10 years. We have doubled our agriculture produce in five years," he
added.

Mr. Chouhan also exuded confidence about getting another term when the State goes to the polls
in November.

“State elections will happen in November but at a recent global investors’ conference I invited the
attendees to visit Madhya Pradesh on February 23-24. We are confident that we will come back to
power,” said the Chief Minister.
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Why we need Governors

There is a disquiet in Raj Nivases and Bhavans today. What does the Constitution Bench’s order
betoken? Are we, Lieutenant Governors and Governors must be thinking, redundant? Are we a
mere ornament, like the chandelier overhead or the carpet underfoot? Is there nothing to our
office, to us, than having an ADC escort us, a liveried chaperon wait on us, and callers address us
as ‘Your Excellency’? Is signing the files that come to us in ‘aid and advice’ from our Chief
Ministers and Ministers, receiving the President and Vice President and Prime Minister when they
arrive at the airport, driving with them into the city, and then, after hosting a banquet for them,
seeing them off our sole function?

Message from Bengal

The most telling answer to those questions has been provided by M.K. Gandhi. On October 30,
1946, Gandhi was in Calcutta. Consistently with his sense of etiquette, he called on the Governor.
The last Governor of undivided — and communally disturbed — Bengal, Frederick Burrows, asked
him, “What would you like me to do?” A popular government headed by Huseyn Shaheed
Suhrawardy had been installed in the State and maintaining peace in the State was now the
responsibility of the elected ministry. The answer to “What would you like me to do?” was
courteous, but crisp. “Nothing, Your Excellency,” Gandhi said. He meant that after the British
declaration to quit, the Governor’s position in India’s provinces was that of a constitutional head of
state and he must “let” the representative government do its duty.

Gandhi’s advice was consistent with Walter Bagehot’s dictum about the Crown having ‘the right to
be consulted, the right to encourage, the right to warn’ but not to be the engine of government.
And it anticipated the Supreme Court’s July 4, 2018 order. But did he mean that they should go,
their offices and their carpets rolled up?

He did not.

And so, returning to the question posed at the head of this column, are Governors then a mere
and rather costly superfluity? Is the Governor then, in a word, just a figurehead ?

Certainly not.

Now is that not odd, very odd?

Can someone, something or anyone, anything, that has no ‘role’ be yet valuable?

Curiously enough, yes.

Constituent Assembly debates

During the Constituent Assembly’s deliberations on the office of the Governor, the thoughtful S.N.
Agrawal, then Principal of a College at Wardha, later better known as Shriman Narayan, a
dedicated Gandhian who was later to be a Governor himself, reflected on it. In the last weeks of
1947 he wrote in an article: “In my opinion there is no necessity for a Governor. The Chief Minister
should be able to take his place and peoples’ money to the tune of Rs 5000 a month for the
sinecure of the Governor will be saved.” Gandhi, whose advice to Burrows we have noted,
responded to Agrawal in Harijan (December 21, 1947) as follows: “There is much to be said in
favour of the argument advanced by Principal Agrawal about the appointment of provincial
Governors. I must confess that I have not been able to follow the proceedings of the Constituent
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Assembly… Much as I would like to spare every pice of the public treasury it would be bad
economy to do away with provincial Governors and regard Chief Ministers as a perfect equivalent.
Whist I would resent much power of interference to be given to Governors, I do not think that they
should be mere figureheads. They should have enough power enabling them to influence
ministerial policy for the better. In their detached position they would be able to see things in their
proper perspective and thus prevent mistakes by their cabinets. Theirs must be an all-pervasive
moral influence in their provinces.”

This has to be one of the best summations of the value of that office and, indeed, of the difference
between ‘interference’ and ‘influence’.

A look at the attendees at one of the early conferences of Governors on May 8, 1949 would show
present in the domed hall an array of Governors, each strong-minded but self-composed, not
interested in putting his Chief Minister in the shade or himself in the limelight: the industrialist Homi
Mody (United Provinces), the veteran non-Congress leader M.S. Aney (Bihar), the free-thinking
lawyer Asaf Ali (Orissa), the old-time Congressman K.N. Katju (West Bengal), Bhavsinhji, the
sagacious Maharaja of Bhavnagar (Madras), the ICS veteran C.M. Trivedi (Punjab). They did not
look upon themselves as figureheads who could do nothing, nor as martinets who could do any
and everything. They knew that they lacked power, but wielded influence, influence to do good, as
the Governor General, Prime Minister and Deputy Prime Minister of the day wanted them to,
“without friction and without prejudice to the march of democracy.”

The key words to be taken away from those are ‘interference’ versus ‘influence’, ‘detached
position’ versus ‘figurehead’, ‘perspective’ versus ‘prejudice’ and overarching all this, the key
phrase: ‘all-pervasive moral influence’.

Vital positions

Governors and, for that matter, the President of India are vital, not because they can hold up or
hold back anything — indeed, they should not and cannot — but because they can and should
exert the moral voltage, the sense of the rightness and wrongness of things that would underscore
the republican credence and democratic credentials of elected governments.

This is where the choice of the incumbent becomes crucial. I have given a few of the names of the
first crop of Governors attending the Governors’ Conference in May 1949. ‘But,’ the despondent
cynic may ask, ‘do we have such persons in our midst today?’ At first pulse, it may seem we do
not, and that we are going through a drought in stature. But reflection would correct that thought.
Women and men in education, commerce, administration, science, medicine, law and public life
within and outside of politics, across parties, can surely be found who, as well-wishers, will
strengthen and not threaten elected governments working ‘for the better’.

Chief Ministers and Prime Ministers head the government. Governors and Presidents head the
state. Governments govern, states sustain. And in a democratic republic, the people power both.
They do so, wanting the Chief Minister to act conscientiously and the Governor to act
constitutionally, to ensure self-government is good government, swa-raj is also su-raj.

The country has to congratulate the Aam Aadmi Party and its leader, Delhi Chief Minister Arvind
Kejriwal, for having elicited from the Supreme Court a benchmark ruling. But it can do more. It
can reflect on how, as a Chief Minister actuates a popular mandate, the Governor exercises that
“all-pervasive moral influence”, both together providing the people in their jurisdiction the
assurance that they are in secure and mutually composed, not conflicted, hands.

Gopalkrishna Gandhi is distinguished professor of history and politics, Ashoka University
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CJI alone is master of roster, rules SC

The term ‘Chief Justice of India’ denotes an individual judge and not a collective of the first three
or five senior-most judges of the Supreme Court called the ‘Collegium,’ the Supreme Court
declared on Friday.

It is the exclusive authority of this individual judge to allocate cases to fellow judges in his role as
the master of the roster, a Bench of Justices A.K. Sikri and Ashok Bhushan clarified in their
separate but concurring opinions. The ruling is based on a petition by former Law Minister Shanti
Bhushan to have the Collegium collectively allocate cases.

The master of roster may end up being a “absolute, singular and arbitrary power”, Mr. Bhushan
feared and said the Collegium should collectively allocate cases rather than have one man decide
which judge should hear what case in the highest court in the land.

But the court disagreed, saying the CJI is the ultimate authority to distribute judicial work. Justice
Sikri wrote that the CJI is only a ‘first among equals’ in his judicial functions on the Bench. As an
administrator, he is their leader and spokesperson.

With this latest verdict, the court has declared its Chief Justice as the ‘Master of Roster’ for the
third time in the past eight months.

Justice Sikri, who joined the Collegium after the retirement of Justice J. Chelameswar on June 22,
quoted Edmund Burke in his opinion: ‘Applaud us when we run; Console us when we fall; Cheer
us when we recover; but let us pass on — for God's sake,let us pass on’. He wrote that SC shall
remain greater than the men and women who temporarily occupy it as judges.

Justice Sikri highlighted the moral responsibility the CJI owes to his colleagues and the public at
large while flexing his powers as master of roster to allocate cases in the Supreme Court.
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9 parties oppose plan for simultaneous polls

“In a federal democracy you cannot think of simultaneous elections. This is a futile exercise. First
and foremost poll reform should be to put a ceiling on expenditure but no one's talking about it,”
senior JD (S) leader Danish Ali told The Hindu and added that the proposal was aimed against
smaller regional players.

On the other hand, the Telangana Rashtra Samithi (TRS) and the Samajwadi Party (SP)
supported the move though the latter qualified it’s stand by saying that move should be
implemented from the 2019 Lok Sabha polls. BJP ally, Janata Dal (United), too expressed support
for simultaneous polls and mentioned that the proposal was part of the political resolution adopted
at the party’s national executive meet on Sunday.

Always in poll mode

TRS chief and Telangana Chief Minister K. Chandrashekhar Rao’s letter to the Commission said:
“We know that four to six months of time is spent in conducting elections each time to the Lok
Sabha and the State Legislatures. The entire State and District level administrative and security
machinery is very busy with the conduct of elections twice in a period five years as per the current
practice. Likewise, imposition of model code of conduct for such a long time is hampering
developmental and welfare activities undertaken by the State government.”

During deliberations on Saturday, the Trinamool Congress and CPI strongly argued against the
move while NDA member Shiromani Akali Dal and the AIADMK backed the move. The AIADMK,
however, qualified its support saying that the move should be implemented from the 2024 LS
polls.

Telangana Rashtra Samithi (TRS) and the Samajwadi Party (SP) supported the move
though the latter qualified it’s stand by saying that move should be implemented from the
2019 Lok Sabha polls.
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In need of a practical plan: on judicial appointments

Recruitment to the lower judiciary has been under public scrutiny due to its failure to fill almost a
quarter (23%) of vacancies that persist. The recruitment process of district judges is now the
subject matter of a public interest litigation filed in the Supreme Court. The matter has now come
to a standstill given opposition by States to a centralised selection mechanism for judges.

This is not the first time that the Supreme Court has tried to streamline the examination process
for the lower judiciary. In Malik Mazhar v. U.P. Public Service Commission (2008), it highlighted
the importance of a prescribed time-schedule for judicial service examinations and laid down
stage-wise time lines for lower judicial appointments — for civil judges (junior division) and district
judges (direct recruitment) in 321 days and 183 days, respectively. An examination cycle is
calculated from the date of notification to the last date for joining.

However, such a benchmark has three problems. First, the rationale behind arriving at this timeline
is unclear. Second, it is an inaccurate benchmark to measure performance as it does not consider
different sanctioned strengths and State resources in conducting such exams. Third, strict
adherence to such timelines affects aspirants.

 

No coherent rationale

A clear timeline does ensure greater accountability. However, the Supreme Court offers no
substantial justification for determining these timelines. From the order, it appears that these were
based on suggestions from States and the amicus curiae in the case. With no clear, scientific
principle or methodology offered, it ends up being a ‘one-size-fit-all’ timeline, which forces a
comparison of States that are not similarly placed. This leads to the second issue.

A report by the Vidhi Centre for Legal Policy on ‘Ranking Lower Court Appointments’ collated
publicly available data on recruitment cycles undertaken by States (2007-2017). The study
covered direct recruitment of district judges and civil judges (junior division), and measured the
performance of States in terms of the number of days taken (‘timeliness’) to complete a cycle, and
the percentage of vacancies potentially filled.

But this timeline applies uniformly to States, regardless of sanctioned strengths. The timeliness
measure in the report, when compared with data on sanctioned strengths in the lower judiciary,
illustrates why this benchmark is inappropriate in measuring State performance.

To elaborate, States with lesser sanctioned strengths also see lower numbers of applicants and
have a natural advantage in adhering to the timeline. Take the case of Himachal Pradesh and
Maharashtra for example. For civil judges, Himachal Pradesh and Maharashtra have a sanctioned
strength of 62 and 1,118, respectively. Both must finish their recruitment cycles within 321 days.
The study found that while Himachal could complete its cycle within an average of 178 days, it
took 443 days for Maharashtra. When benchmarked against the prescribed timeline, Himachal
performs better than Maharashtra, but the comparison is unfair, given the wide variance in
sanctioned strengths, and, therefore, the number of applicants.

The study also showed that of the top five jurisdictions on the timeliness metric for civil judges,
Nagaland, Arunachal Pradesh, Himachal Pradesh (States) and Puducherry (Union Territory) have
a sanctioned strength below 70. These States are quickest in completing recruitment cycles.
Evidently, the sanctioned strength influences the timeliness of the recruitment process.
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Logistical difficulties

Clearly, this court-stipulated timeline does not account for the structural and functional capacities
of States. While one assumes there is greater capacity in larger States, there is no reason to
persist with this assumption without empirical verification. More importantly, there is no
methodological justification in prescribing a uniform timeline without accounting for different
capacities in States.

Finally, the prescribed timeline does not register potential problems for candidates. If the timeline
is strictly implemented, aspiring candidates will find it impossible to appear for examinations in
multiple States, potentially harming the career opportunities of candidates who are otherwise
eligible for judicial service in multiple States.

While the idea of a definite timeline is undisputedly a good one, it should be flexible to suit the
administrative and resource capacities of different States. The Malik Mazhar guidelines could have
easily ensured this by prescribing a standard which could be subject to State modifications rather
than making them fixed. Currently, States can deviate from this timeline only by making an
application to the Supreme Court. This curbs their flexibility. Further, and more importantly, the
court needs to adopt a more data-driven, methodological basis for such a timeline.

Diksha Sanyal is with the Judicial Reforms team, Vidhi Centre for Legal Policy. Rangin P. Tripathy
is Assistant Professor at the National Law University, Odisha
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This refers to the tendency to form friendships and other forms of interpersonal relationships with
people we come across often in our daily lives.
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Poll position: on electoral reforms beyond simultaneous elections

It is perhaps no surprise that political parties are deeply divided over the idea of holding
simultaneous elections for the Lok Sabha and the State Assemblies. During consultations
initiated by the Law Commission of India, nine parties opposed it, arguing that it went against
the constitutional fabric and that it would be impractical. Four parties backed the concept. The BJP
has sought time for a detailed response, though it is Prime Minister Narendra Modi who has been
advocating the idea. The Congress has now spoken out against the proposal. In principle, there
are obvious advantages to the ‘one nation, one election’ idea — election expenditure will be
drastically cut and ruling dispensations will be able to focus on legislation and governance rather
than having to be in campaign mode forever. However, as many of the naysayers have pointed
out, the idea is fraught with practical difficulties. Also, some parties fear that a simultaneous poll,
particularly in this era where news is easily and widely disseminated, will privilege national issues
over regional ones even if, arguably, the reverse may happen too. The issue is that
synchronisation would involve curtailment or extension of the tenure of a House — the legal
propriety of which is questionable.

Mission impossible: On simultaneous elections

The key proposal is that Assemblies be bunched into two categories based on whether their terms
end close to the 2019 or the 2024 Lok Sabha elections. Elections could be held for one group in
2019, and for another in 2024 so that subsequent elections could be synchronised. Or, polls could
be held for one group along with the 2019 election, and for the rest 30 months later, so that there
is a round of elections every two and a half years. An attempt at solving the problem of regimes
falling due to lack of majority is the proposal for a ‘constructive vote of no-confidence’. This means
that when passing a motion expressing lack of trust in a regime, legislators must necessarily
propose an alternative. If a mid-term election has to be held, the term of such a House would only
be for the remainder of its tenure. These two recommendations may partially address the question
raised by the DMK on whether all Assemblies would be dissolved too if the Lok Sabha has to be
prematurely dissolved. However, it is unclear if it will be palatable for all parties to invest their time
and resources in an election that would win them only a curtailed term. Allowing a one-time waiver
of the anti-defection law to enable the House to elect a leader in the event of a hung House is
another proposal. However, these reforms can be adopted even without simultaneous elections.
Also, there are many pressing reforms needed in the electoral space including curbing the use of
black money to fund elections and tackling the staggered manner in which elections are held in
many States.
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‘UN report on Kashmir baseless’

The United Nations (UN) report on the human rights situation in Kashmir is baseless and without
seeing the ground realities, Defence Minister Nirmala Sitharaman said here on Friday. On
Thursday, UN Secretary-General Antonio Guterres had backed the report, and called for
investigating the rights situation.

“I don’t expect the UNSG to say anything different. But the fact is it was a report prepared sitting
somewhere else. Assessment by UN Human Rights Council (UNHRC) is without basis on the
ground and without seeing the situation on the ground,” Ms. Sitharaman told presspersons at her
South Block office.

The Minister said the report had ignored realities of how the Army had been exercising maximum
restraint in fighting terrorists and curbing protests in Jammu and Kashmir.

Backing the UN Human Rights High Commissioner Zeid Ra'ad Al Hussein’s call for an
international investigation into human rights situation in Kashmir, Mr. Guterres said, “As you can
imagine all the action of the Human Rights High Commissioner is an action that represents the
voice of the UN in relation.”

Last month, in its first ever report on the human rights situation in the State, the UNHRC alleged
widespread rights abuse on both sides of the Line of Control (LoC). India had rejected the report
as “fallacious”, and said it was overtly prejudiced and sought to build a false narrative.

Assessment by UN Human Rights Council is without basis on the ground
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Section 377 and beyond

There is finally good reason to believe that consensual gay sex may once again be decriminalised.
The ongoing hearing before a five-judge Constitution Bench of the Supreme Court indicates
that there is now a better appreciation of the need for equal constitutional protection to all
individuals without any discrimination than was the case in 2013, when a two-member Bench
declined to read down Section 377 of the Indian Penal Code as homosexuals constituted only a
“minuscule minority”. The Centre’s stand was believed to be critical when the current hearing
began this month. The Union government is cautiously supporting the cause, but it has stopped
short of taking a categorical position. By leaving it to the Supreme Court’s wisdom to decide on
the constitutionality of Section 377, the Centre has signalled it is not opposed to the
decriminalisation of same-sex relationships as long as these are limited to consensual acts
between adults in private. At the same time, its position is hedged against the possibility that the
Constitution Bench, currently reconsidering the court’s 2013 judgment upholding the validity of
Section 377, may venture into other rights for the LGBTQs relating to marriage and inheritance. In
the event of the court going into issues and rights that are not slated for reconsideration, it wants
to file a detailed counter-affidavit spelling out its stand.

Observations by the judges of the Bench, including the Chief Justice of India, indicate that it is now
focussing only on Section 377. However, at least one judge has observed that the question
involved was not only one relating to sex, but the right to life and the right to privacy of those in
such relationships. The current hearing is taking place against the backdrop of a nine-member
Bench’s verdict last year in Justice K.S. Puttaswamy v. Union of India, which said “the right to
privacy and the protection of sexual orientation lie at the core of the fundamental rights guaranteed
by Articles 14, 15 and 21 of the Constitution”. In other words, a whole gamut of rights flowing from
the decriminalisation of homosexual relationships must be examined, if not now, then at least as
and when they arise. Obviously worried about the reaction of some religious and conservative
sections if homosexuality is decriminalised, the Centre has sought to dissuade the court from
going into other related rights. Its apprehension, perhaps, is that once homosexuality is no more
an offence, it may lead to demands to legalise same-sex marriages and inheritance by
survivorship among gay partners. While the current focus is on the urgent need to overturn the
retrograde judgment of 2013 in Suresh Kumar Koushal, the extension of constitutional rights to
citizens, irrespective of gender and sexual orientation, is long overdue.
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SC defends govt. stand on Sec. 377

Seeking their space:Supporters of the LGBT community at a rally in Kerala.K.
RageshK_RAGESH;K_RAGESH -  

The Supreme Court on Thursday quickly came to the rescue of the government when it came
under attack for not contesting the challenge to Section 377 IPC, which criminalises
homosexuality.

The court reasoned that a subsequent “development” in the form of a nine-judge Bench upholding
privacy as a fundamental right in 2017, may have prompted the Centre to leave the fate of the
colonial provision entirely in the hands of the apex court.

Advocate Manoj George, representing the Apostilic Alliance of Churches in India and the Utkal
Christian Council, accused the government of taking a “U-turn” before the five-judge Bench, led by
Chief Justice of India Dipak Misra, examining the legality of Section 377 IPC.

December 2013 order

Mr. George, in a brief address, supported Section 377 IPC. He criticised the Centre for not
standing up to the challenge to the provision. He read out to the court the arguments made by the
Centre’s counsel from the December 2013 judgment in the Suresh Kumar Koushal case, which
had upheld Section 377 and set aside the historic verdict of the Delhi High Court, reading down
the penal provision to exempt consensual acts between adults from the purview of the Section.

The lawyer said the High Court, according to then Additional Solicitor General P.P. Malhotra, had
imposed “extraordinary moral values” on the society by de-criminalising homosexuality in 2009. He
said the present no-challenge of the government is nothing but a complete reversal of stance.

But Justice A.M. Khanwilkar immediately intervened to observe, “Why do you say this is a U-turn?
There was a development with the Puttuswamy judgment (upholding right to privacy). There is no
U-turn”.

Justice D.Y. Chandrachud joined in to note that the Centre had never contested the High Court
verdict by filing an appeal in the Supreme Court. It was private parties like Mr. Koushal who came
to the apex court.

Additional Solicitor General Tushar Mehta, for the Centre, rose from the second row to protest Mr.
George’s statements. “We leave it to the court. We are merely not conceding to say if this (Section
377 IPC) right or wrong… we leave it entirely to your wisdom”.

Chief Justice Misra addressed the courtroom, saying “Let the Bar understand this. The issue
raised here is of choice. They (petitioners) are saying ‘I have a choice. The court has conferred
privacy on me. My sexual orientation comes with dignity and privacy. Now there is this one
provision which annihilates my privacy and dignity. Is this not an interference on my constitutional
rights’.”
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A redemptive moment

A conservative British historian nailed down the role of culture in creating the law when he said,
“The trouble with marijuana is that it’s the black man’s vice.” He was referring to the role of racial
prejudice in the evolution of the law in the erstwhile British colonies, among which India was the
most prominent. Nothing else can explain the perception that consumption of marijuana is louche.
In India, cultivation, possession, sale, transportation of ganja (cannabis) is prohibited without a
licence even as serving bhang on auspicious occasions is a time-honoured tradition in parts of the
country.

It is a similar internalisation of colonial prejudice that leads India’s middle class to flaunt a taste for
whisky while distancing itself from “country” liquor. While all these demonstrate slavishness to
non-Indian cultural values, it is yet less monstrous than the effect of some other codes imported
into India during the colonial era.

Among these an important, but not necessarily the most prominent, one is Section 377 of the
Indian Penal Code (IPC) which criminalises sexual intercourse considered “against the order of
nature”. In effect this criminalises all intercourse other than the procreative. The colonial
administrator had an eagle eye, as he had even identified animals as potential partners of man in
this unholy act. For over 150 years an Indian minority whose numbers we are unable to divine with
accuracy has been yoked to a law without a narrative. Unless you are of a religious bent you are
unlikely to restrict the idea of sex to procreation. Moreover, can consensual sex among citizens
ever be considered the legitimate business of the state, which is what Section 377 implies?

Post-colonial India, though a democracy with some considerable achievements, has failed
miserably to interrogate the laws under which it is governed; laws made to serve the colonial
project of Britain. But now, with an urgency that has surprised the country’s LGBT community, of
which I am a member, the Supreme Court of India has turned the tables by entertaining a curative
petition in the matter of its own ruling in 2013 that Section 377 is not violative of India’s
Constitution.

An empowerment

The court has given an opportunity to LGBT activists to make their case, for the religious groups
that oppose the decriminalisation of consensual same-sex acts to state their position and asked
the Government of India what it has to say about retaining Section 377. In one fell swoop the
Court has empowered a group marginalised beyond imagination, one not just excluded from social
life but actually criminalised on the basis of mere prejudice. It matters little what the final ruling will
be in the case for one thing is certain. There will be no return to the original scoreboard so far as
sexual rights is concerned. The idea of sexual equality has now been sown and will only gain
currency.

Even as the hearings in the Supreme Court have been covered extensively in the media, it has
willy nilly drawn attention to two related aspects — namely the role of the political class and the
question of the democratic content of the Indian LGBT movement itself.

Scant political concern

The political class manages a democracy. In the Westminster model that we follow, this
opportunity goes to the political party that gains power every five years. It is astounding that India’s
political parties have had next to nothing to say on the repeal of Section 377 while the hearings
are on. Even the Indian Psychiatric Society has rushed through a position paper stating that
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homosexuality is not a mental disorder. Though this has come a full 45 years after a similar ruling
by its American counterpart, it at least reflects a concern with being seen as credible.

Fall of Section 377 will embolden LGBTQ community: CJI Dipak Misra

No such concern appears to afflict our political parties. Clearly the Bharatiya Janata Party’s
cultural nationalism does not extend to erasing a colonial stain on Indian life. The repression that
grips its psyche is reflected in the deposition reportedly made in court by the Government of India
that not even “unnatural sex” in private need be treated as an offence. This mealy-mouthedness is
of a piece with the tweet by a leading member of the party some years ago that gay men — he
had chosen the colonial “homos” — are “genetically handicapped”. He later refined his position to
tweet that “if they flaunt it, it has to be punished & therefore there has to be Section 377 of the
IPC”. Now who has decided that flaunting your sexuality is any more vulgar than flaunting your
foreign economics degree?

As for the Congress party, whose leadership considers it to be India’s answer to social democracy,
its silence leaves it open to the charge of cowardice. In a party that otherwise makes a show of its
concern for the minorities, its own foreign-educated strategists appear to have missed the
observation by John Rechy, a pioneer of the American gay movement, that gay men are “the only
minority against whose existence there are laws”.

Gay sex: Centre leaves it to wisdom of SC to decide on constitutionality of Section 377 IPC

For the Congress party it seems the only minorities are the religious ones. In an unusual gesture,
soon after the reading down of Section 377 by the Delhi High Court in 2009, the Law Minister was
featured on television assuring men in cassocks that “it is wonly a reading” (sic), implying that the
Congress Party ‘would keep in mind the sentiments of religious minorities’. Why is it necessary to
appease Christian lobbies in India on the matter after Pope Francis has said “Whom am I to
judge?” when asked about same-sex relationships? The president of the Congress party recently
met Muslim ‘intellectuals’ presumably to listen to their concerns. This is only appropriate in a
democracy. However, at the same time and at the very least he could have used Twitter, a
medium that he appears to enjoy using, to express his support to LGBT Indians as they face a trial
of monumental significance not just to them but for Indian democracy itself.

More generally, it reflects the quite extraordinary evolution of democracy in India that groups
claiming to represent the religious minorities, while scouring the political space for every privilege,
try to deny the most basic rights to a secular minority, the LGBT. As an Indian committed to a
secular state, I can only repeat “this was not what I had meant at all”.

Questions for the community

Finally though, the ball returns to the court of the LGBT community itself. As we contemplate a
future after the closing of the trial, whatever may be the verdict, the question is how the community
will govern itself and what role it will play in spreading the freedom it has received from the mere
playing out of its case in the highest court in the land these few days past. Will India’s LGBT
members create an inclusive world, embracing people of all ages and every appearance? Will they
be true to its colours and be part of a rainbow coalition to make India a democracy that includes
others on the margins, namely women, the manual scavengers and the physically challenged?
Only time will tell. For the moment though, abandoned by the political parties and their intellectual
servitors, they may be allowed to savour this redemptive moment for Indian democracy by
remembering the hymn ‘Amazing Grace’: “My chains are gone, I’ve been set free”.

Pulapre Balakrishnan is Professor at Ashoka University, Sonipat, Haryana
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Two-constituency norm reasonable: govt. tells SC

Dipak MisraPTI  

The government on Wednesday objected to a plea to stop candidates from contesting from two
different constituencies, saying such a limitation infringes on a person’s right to contest the polls
and curtails the polity’s choice of candidates.

The government told the Supreme Court that one-candidate-one-constituency restriction would
require a legislative amendment.

The government supported Section 33 (7) of the Representation of the People Act of 1951 which
restricts candidates to contesting from two constituencies. Before the amendment, candidates
could contest from any number of constituencies.

A Bench led by Chief Justice of India Dipak Misra is hearing the petition filed by advocate Ashwini
Upadhyay seeking a declaration that Section 33(7) of the Representation of the People Act of
1951, which allows candidates to contest from two constituencies at a time, as invalid and
unconstitutional.

Mr. Upadhyay has asked the court to direct the Centre and the Election Commission to
“discourage” independent candidates from contesting parliamentary and Assembly elections.

The poll body informed the Supreme Court that it had proposed the amendment of Section 33(7)
way back in July 2004. It was one of the 22 “urgent electoral reforms” the Election Commission
had suggested to a Rajya Sabha Parliamentary Standing Committee.

The poll body had pointed out that “there have been cases where a person contests election from
two constituencies, and wins from both. In such a situation he vacates the seat in one of the two
constituencies. The consequence is that a by-election would be required from one constituency
involving avoidable labour and expenditure on the conduct of that by-election.”

The EC concluded that the “law should be amended to provide that a person cannot contest from
more than one constituency at a time.”

The poll body suggested that a candidate should deposit an amount of Rs. 5 lakh for contesting in
two constituencies in an Assembly election or Rs. 10 lakh in a general election. This would be
used to conduct a by-election in the eventuality that he or she is victorious in both constituencies
and has to relinquish one.
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Restoring faith in EVMs

On July 17, several Opposition parties decided to discuss the issue of malfunctioning electronic
voting machines (EVMs) in the current Monsoon Session of Parliament and place a joint demand
to the Election Commission (EC) to use ballot papers in the upcoming Assembly elections and the
2019 Lok Sabha elections. Incidentally, in a recent interview, Chief Election Commissioner (CEC)
O.P. Rawat ruled out the option of reverting to ballot papers. EVMs are being made a “scapegoat”
because they “cannot speak”, he said. While writing off the concerns about EVMs in such a
sweeping manner is contentious, Mr. Rawat is partially right. One of the main reasons the
functioning of EVMs is being questioned is, ironically, the EC itself.

Questioning the EC’s propriety

The Narendra Modi government has been accused of undermining various constitutional
institutions including the EC. In contrast to the time when T.N. Seshan as CEC firmly established
the EC as an independent authority by rigorously bringing in revolutionary reforms, the body has
lost some sheen in the last few years. Former Gujarat Chief Secretary Achal Kumar Jyoti was
appointed the CEC in July 2017, months before the crucial Gujarat elections. In a peculiar
decision, the EC chose not to announce dates for the Gujarat elections but announced dates for
the Himachal Pradesh elections which were to be held at the same time. This conveniently
allowed the Prime Minister to announce some new sops and schemes for Gujarat which he would
not have been able to do if the dates had been announced. The inept management of elections by
the ECI, as seen in the December 2017 R.K. Nagar by-election in Chennai in which there was
distribution of cash and in the seizure of fake electoral ID cards in the R.R. Nagar constituency in
Bengaluru, has brought into question the Commission’s propriety. It has also cast a shadow on the
integrity of EVMs.

A look inside the electronic voting machine

The intermittent reports of malfunctioning EVMs have intensified the gloom. For instance, data
obtained under the RTI revealed that votes cast for an Independent candidate went to the BJP
candidate in the February 2017 polls to the Buldhana zilla parishad in Maharashtra.

In a democracy, there is perhaps nothing more important than the credibility of the electoral
process. Many Opposition parties have asked for a return to the ballot paper. As one of the
earliest proponents of the EVM and as someone who has worked as a counting agent in the
chaotic ballot paper era, I am stunned at the misplaced sense of confidence that political parties
are showing in ballot papers.

There are several problems that political parties and counting agents face while dealing with ballot
papers. When the election is seen to be swinging in favour of one party, the agents of the
perceived winning party create havoc. EVMs have brought a certain structure that did not exist
during the ballot paper days when a large number of invalid votes would often be higher than the
margin of victory. Interestingly, even in the ballot paper era, there were often bizarre theories. One
of them was the ‘Russian ink’ theory when Indira Gandhi was Prime Minister. Opposition parties
then ridiculously alleged that “special ink” was being imported by the government to stamp ballot
papers that would favour the Congress.

Some suggestions

Rather than throwing the baby out with the bathwater, a couple of procedural changes will bring in
credibility to the voting process. The EC has already operationalised the voter-verifiable paper
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audit trail (VVPAT) with an attached printer that will provide a paper trail for those who have cast
their votes. At present, after casting the vote in EVMs, the printed paper is directly dropped in the
box (the voter only has seven seconds to see this). Instead, the paper should be given to the voter
who should then drop it in the ballot box. This was the procedure before the introduction of EVMs.
In the current system, to ask for a counting of ballots from the VVPAT, one has to move the courts.
Instead, the ECI should introduce a new procedure wherein the manual counting of the printed
ballots has to be done before announcing the result if the difference between the winner and the
loser is less than, say, 10%, and the loser demands a recount. In a democracy, elections should
not only be fair but should be seen to be fair. By shoring up its image and bringing in some more
transparent reforms, the EC can restore faith in elections.

Americai V. Narayanan is a Tamil Nadu Congress Committee spokesperson and an AICC
member. Twitter handle: @americai
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Lynching & the law

The Supreme Court order calling for a special law to deal with lynching sends a strong message
about the growing phenomenon of mob violence. From vigilante violence targeting cattle traders in
the name of cow protection, it has taken a new turn. While the former was organised vigilantism,
the recent spate of killings seemingly comprises impulsive and unplanned acts of violence, fuelled
by rumour and panic-inducing social media messaging. Last year the apex court reminded the
Centre and the States they cannot remain silent while vigilantes take the law into their own hands
in the name of cow protection. It asked all States to appoint nodal officers in each district to curb
mobs. While the incidence of lynching and violence committed by self-styled gau rakshaks appear
to have reduced since then, the killing and attacks on those mistaken to be child-kidnappers have
had a disquieting rise. The police say the circulation of videos and other messages about child-
lifters through messaging apps is the main reason. In its 45-page order, the Supreme Court has
significantly located lynching and vigilante violence in a socio-political framework linked to
disrespect for an inclusive social order, rising intolerance and growing polarisation. There is an
implicit indictment of the preponderant mood of the times when it says that “hate crimes as a
product of intolerance, ideological dominance and prejudice ought not to be tolerated”.

Lynchings destroy the very majesty of law, says SC

Besides directing specific preventive, punitive and remedial measures, a three-judge Bench
headed by the Chief Justice of India has mooted the idea of making lynching a separate offence. It
says a special law would “instil a sense of fear” among those involved. Whether a special law is
enough to ensure a greater level of deterrence is open to question, especially so when murder and
mob violence are covered by existing provisions. But in sending this message out, the apex court
has ensured that the issue cannot be brushed under the carpet and, ipso facto, has forced those
who govern us to pay special attention towards curbing this madness. Any legislation though
should be comprehensive, covering not only incidents of lynching, but also the extent to which
criminality can be apportioned among rumour-mongers, instigators, principal offenders and those
who are accessories to the crime. Whether it must penalise (and if so how) those who do nothing
to stop such crimes or help bring the offenders to book, is another issue worth considering. The
judgment places the onus on the law and order machinery to prevent and punish lynchings. But
we must heed what it says on the role of bigotry, non-acceptance of plurality and diversity in
creating an atmosphere where human beings are dehumanised: one in which freedom of speech,
expression and personal choices are endangered.
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The Commercial Courts, Commercial Division and Commercial Appellate Division of High Courts
(Amendment) Ordinance, 2018
Security / Law / Strategic affairs

The Commercial Courts,
Commercial Division and
Commercial Appellate Division
of High Courts (Amendment)
Ordinance, 2018
Highlights of the Ordinance

The Commercial Courts Act, 2015 provides for commercial
courts and commercial divisions of high courts to adjudicate
commercial disputes with a value of at least one crore rupees. 
The Ordinance reduces this limit to three lakh rupees.

●

The Ordinance allows state governments to establish
commercial courts at the district level, even in territories where
high courts have ordinary original civil jurisdiction.

●

In areas where high courts do not have original jurisdiction, state
governments may set up commercial appellate courts at the
district level to consider appeals from commercial courts below
the level of a district judge.

●

Key Issues and Analysis

The Ordinance reduces the pecuniary jurisdiction of commercial
courts from one crore rupees to three lakh rupees.  It may be
argued that the transfer of all commercial disputes above three
lakh rupees may overburden the commercial courts and defeat
the objective with which they were established.  

●

Current Status: Ordinance:
In force
Ministry: Law and Justice

Stage Date
Introduction May 3, 2018
Com. Ref.
Com. Rep.
Lok Sabha
Rajya Sabha

Relevant Links

  Ordinance Text   (445
KB)

  PRS Legislative
Brief  (702 KB)

  PRS Ordinance
Summary  (226 KB)

      (742 KB)

Related news articles

Ordinance on commercial
courts may not improve
ranking, Business
Standard, May 13, 2018
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SC collegium stands firm on Justice Joseph

The appointment of Justice Joseph, who had quashed the imposition of President’s rule in
Uttarakhand to reinstate the Congress government in 2016, has been stalled since January this
year.

The collegium had first recommended Justice Joseph for the Supreme Court on January 10 when
Justice Jasti Chelameswar was a part of it.

After months of silence, matters turned from bad to worse when the government chose to
unilaterally “bifurcate” Justice Indu Malhotra’s file and appoint her as apex court judge while
Justice Joseph’s name was returned to the collegium. Justice Malhotra became the first woman
lawyer to directly become a Supreme Court judge.

This reiteration of the collegium follows several meetings held through the month of May. On May
11, the collegium, then consisting of Justice Chelameswar, had resolved “in principle” to reiterate
Justice Joseph’s name. But it was unable to get it done for paucity of time before the court closed
for summer vacation.

Justice Joseph’s case is one of the first decisions taken by the collegium after Justice Sikri
became a member with Justice Chelameswar’s retirement on June 22.

Now, the government is bound by the collegium decision and has to appoint Justice Joseph to the
apex court.
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The lowdown on row over Section 377

Section 377 of the Indian Penal Code criminalises consensual private sexual acts between adults.
It came into force in 1862. Lawyers have argued that the notorious Criminal Tribes Act, 1871,
which branded a number of marginalised population groups like transgenders as “innately
criminal” before it was repealed, drew inspiration from Section 377. Though the 172nd report of
the Law Commission of India recommended the deletion of Section 377, no action was taken. The
penal provision says “whoever voluntarily has carnal intercourse against the order of nature with
any man, woman or animal, shall be punished with imprisonment for life, or with imprisonment of
either description for a term which may extend to 10 years, and shall also be liable to fine.”

In 2009, the Delhi High Court read down Section 377 to apply only to non-consensual, penile, non-
vaginal sex, and sexual acts by adults with minors. In December 2013, a two-judge Bench of the
Supreme Court, on appeals filed by private parties, set aside the High Court’s judgment. It upheld
the criminalisation of gay sex while virtually denying the LGBTQ community the right to sexuality,
sexual orientation and choice of partner. In July 2018, a Constitution Bench, led by Chief Justice
Dipak Misra, re-opened the entire issue, saying a section of people could not live in fear of the law
which atrophied their rights to choice, privacy and dignity.

Arguing for 20 IITians against Section 377, advocate Menaka Guruswamy told the Supreme Court
that the penal provision reduced the LGBTQ community to the status of “unconvicted felons.”
Hopes of the community to lead a normal life got dashed when the Supreme Court overturned the
Delhi High Court’s verdict in December 2013. But their decades-long struggle for dignity took a
significant turn for the better with the progressive NALSA judgment delivered by a Supreme Court
Bench, led by Justice K.S. Radhakrishnan. This verdict recognised transgender people as ‘third
gender,’ possessing rights, including marriage, adoption, divorce, succession and inheritance.
More importantly, it condemned discrimination on the grounds of sex as a violation of the
fundamental right to equality under the Constitution. In August 2017, the fight against Section 377
got a second major boost when a nine-judge Bench of the court, led by the then Chief Justice of
India J.S. Khehar, upheld the right to privacy as a fundamental right intrinsic to life and liberty. This
Bench ripped apart the December, 2013 judgment. The nine-judge Bench, in its main opinion
authored by Justice D.Y. Chandrachud, underlined the impact of Section 377, saying it “poses a
grave danger to the unhindered fulfilment of one’s sexual orientation, as an element of privacy and
dignity.” The two judgments signalled that the court was ready to change its opinion on Section
377. They became the pillars on which the petitioners based their case before the Constitution
Bench.

Section 377 criminalises a section of people for being a sexual minority. A cross-section of the
people has approached the Supreme Court against the penal provision. They are not just seeking
protection as sexual minorities, but recognition of characteristics inherent in all human beings.
They argue that the right to sexuality, sexual autonomy and freedom to choose a sexual partner
form the cornerstone of human dignity. Section 377 has a “chilling effect” on the right of equality,
liberty, life, dignity and non-discrimination on the ground of sex.

The pertinent question before the court is, what is the ‘order of nature’ meant by Section 377 in its
text. Once the Constitution Bench decides that homosexuality is also an order of nature and
upholds the fundamental right to sexuality, sexual orientation and choice of same-sex partners, the
doors are opened for individuals to approach the court in future on the larger issues of legalising
same-sex marriages, inheritance, adoption, and reservation in employment.

Krishnadas Rajagopal
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GST is a successful story of cooperative federalism

The latest round of changes made by the GST Council on Saturday should be cheered — not
because it will boost consumer sentiment and increase demand for several products (that’s a
welcome adventitious benefit), but because it is an indication of the direction in which the reformist
tax regime is headed.

When the Goods and Services Tax was introduced last year, the biggest criticism against it was
on three counts: complexity of processes; multiplicity of tax slabs; and a seeming lack of science
in deciding which tax slab should apply to a product or service. There was universal recognition of
the need for GST to unify the Indian market, just as there was acceptance of the fact that it made
no sense to have luxury products and essentials taxed at the same rate (reinforcing the logic of
multiple slabs) and a reluctant admission that liquor and fuel would not immediately come under
GST — but the new tax regime was still clunky and cumbersome.

Since then, there have been several changes effected by the council. Saturday’s changes are one
such. By moving more products out of the 28% slab, the council has perhaps indicated that this
could well be on its way out in a few years. And by doing away with the need for small and mid-
sized taxpayers to file monthly returns, it makes life simpler for these assessees.

The government has always maintained that the GST Council would do just this, depending on tax
receipts. Those have been healthy and perhaps have more to do with the reduction in the tax rate
on various products than electoral compulsions.

Still, while GST has formalised (forcibly, critics say) vast sections of the economy, and increased
the tax base, there are significant procedural issues that need to be addressed. It is important that
the GST Council continue down this road. The cause of both compliance and receipts can be
served by lower rates and easier procedures. The issues related to invoice matching and the
reverse charge mechanism remain unresolved, for instance and will need to be addressed at
some stage.

The GST Council is one of the successes of what the government likes to call cooperative
federalism, where the Centre and the states work together. With election season kicking in, politics
may well take precedence over sound economic logic. That is something the council should guard
against. Finance minister Piyush Goyal once referred to GST as an evolving tax regime. It has to
keep evolving.
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Government set up high level committee chaired by Union Home Secretary to check mob lynching
Ministry of Home Affairs

Government set up high level committee chaired by Union
Home Secretary to check mob lynching

GoM headed by Union Home Minister to consider its
recommendations

Posted On: 23 JUL 2018 6:04PM by PIB Delhi

Government is concerned at the incidents of violence by mobs in some parts of the country.
Government has already condemned such incidents and made its stand clear in the Parliament
that it is committed to upholding the rule of law and adopting effective measures to curb such
incidents.

As per the Constitutional scheme, 'Police' and 'Public Order' are State subjects. State
Governments are responsible for controlling crime, maintaining law and order, and protecting the
life and property of the citizens. They are empowered to enact and enforce laws to curb crime in
their jurisdiction.

Accordingly, Ministry of Home Affairs has, from time to time, issued advisories to States/UTs for
maintenance of public order and prevention of crime in their areas of jurisdiction. An advisory on
addressing the issue of lynching by mob on suspicion of child lifting was issued on 04.07.2018.
Earlier, an advisory was issued on 09.08.2016 on disturbances by miscreants in the name of
protection of cow.

Government respects the recent directions of the Supreme Court on the issue of mob violence,
and has issued an advisory to State Governments urging them to take effective measures to
prevent incidents of mob violence and lynching and to take stringent action as per law. The State
Governments have been advised to implement the directions issued in the matter by the Supreme
Court on July 17, 2018.

In order to formulate appropriate measures to address the situation, Government has set up a high
level committee chaired by the Union Home Secretary to deliberate in the matter and make
recommendations. The Secretary, Department of Justice, Secretary, Department of Legal Affairs,
Secretary, Legislative Department and Secretary, Social Justice and Empowerment are the
members of the committee. The committee will submit its recommendations to the Government
within four weeks.

Government has further decided to constitute a Group of Ministers headed by the Union Home
Minister to consider the recommendations of the high level committee. The Minister, External
Affairs, Minister, Road Transport and Highways; Shipping, Water Resources, River Development
and Ganga Rejuvenation, Minister, Law & Justice and Minister, Social Justice and Empowerment
are the members of Group of Ministers. The Group of Ministers will submit their recommendations
to the Prime Minister.

******
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Panel to review third party motor cover costs

Insurance regulator IRDAI has constituted a 16-member committee to examine motor third party
insurance pricing aspects and make recommendations on the premium rates for 2019-20.

This is for the first time the Insurance Regulatory and Development Authority of India has formed
such a committee, an official familiar with the development said. Apart from examining the third
party cover pricing aspects, including data related ones, the committee has been tasked to revisit
the classification of vehicles, in view of the development in the industry. Its term will be till
December 31, IRDAI said in an order constituting the committee, recently.

The composition of the committee, with IRDAI Member - Non Life P.J. Joseph as chairman, is
diverse from a stakeholder perspective. Besides two others from the authority, the panel will have
a senior official each from the Centre’s Department of Financial Services as well as the Ministry of
Road Transport and Highways as members.

Five of the members have been drawn from general insurance companies.
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God cannot be privatised

A recent observation by the Chief Justice of India (CJI), Dipak Misra, while hearing the case
relating to the ban on women aged 10 to 50 from entering the Sabarimala temple in Kerala, comes
at an appropriate time, soon after the release of the contentious list of Institutions of Eminence by
the government. Interestingly, many issues relating to access to temples are also relevant to a
debate on the excessive privatisation of education. It will be useful to understand the implications
of the claim that temples cannot be private places.

The CJI observed that the temple draws funds from the Consolidated Fund, is a “public place of
worship” and that there is “no concept of private mandirs”. Justice D.Y. Chandrachud said that the
“right to freely profess, practise and propagate religion” is a constitutional right. Although the final
judgment has not yet been delivered, these observations are extremely important for a public
discourse on this contentious topic.

In what sense is a temple not a private space? The argument that the temple takes public funds
should be understood more broadly. There are many public institutions, including major scientific
institutions and government buildings such as the legislatures, which subsist on public funds but
do not allow everybody the right of entry into their premises. Moreover, there are temples (and
other religious places of worship) which do not take government money. Can they claim that they
are private?

I do not think so, for two reasons. One, they are allowed to collect money from the public; and two,
more importantly, they collect money in the name of various gods. Unlike a business transaction,
which can be protected as private, this privilege cannot be extended to a place of worship primarily
because the divine is not a commodity which can be transacted in any exclusive manner. Any
demand for the right to privacy in a place of worship will ultimately imply the privatisation of god.

The observations above link the right to worship to the right to enter a physical space. Why should
this be the case for prayer but not for other public institutions? In the case of the Sabarimala
temple, it is not just the link between the right to pray and the right to enter the temple space
because the restriction is only applicable to menstruating women. Thus, the right is primarily the
right of (possibly) menstruating women to enter the temple. This is not the same as the right to
worship or even the right to enter a temple. It is more about not differentiating between
menstruating and non-menstruating women in a public space and for a public activity.

However, the interesting observation here is that temples are not private spaces. Just this remark
alone is not enough since there are many public spaces which have restrictions on who can enter.
So, what really is the implication of the claim that a temple is not a private space?

This claim decouples the accepted norms of private land ownership from the use of that land. Let’s
suppose that an individual buys a plot of land as a private property and then builds a temple within
that property which is open to the public. How do the private rights of that individual get erased the
moment a temple is built there? What is the conflicting relationship between the presence of a
temple and the doctrines of private ownership?

The clue to this conflict lies in a particular notion of god which is needed to understand the full
implications of this relationship between god and privacy. This notion is that god is a public entity,
the most public entity. God is the best example of the idea of ‘public’ since god is, by definition,
accessible to all. Praying to god does not require entry permits or a license from anybody. This is
only because god is, in principle, available to all on equal terms. God may be ‘housed’ in a temple
(or any other place of worship) but cannot be imprisoned and restricted to that private space
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alone. It is the omnipresence of, and egalitarian access to, god that this observation rests upon,
even if it is not declared in such a manner.

A temple or any place of worship cannot claim a right to the deity who is being worshipped in that
place, since the deity by definition is present to all at all other places. God is not an entity who can
be privatised and put under the control of certain individuals or communities or some dominant
males. Equivalently, god really has no privacy, nor can any human claim ‘copyright’ over their
gods. Even rituals cannot be privatised and copyrighted since they are also done for god, a public
being. In the case of the god of Sabarimala, he is worshipped in countless temples outside
Sabarimala where women of the proscribed age group can enter. He is also worshipped by
women of this age in their houses. Thus, all the arguments about celibacy invoked in this context
are attempts to impose concepts of the private on a public being.

Based on this argument, we can redefine ‘public’ in such a way that it can override the private. We
are living at a time in which the private has entered most domains of the public, and, in doing so,
has radically displaced the positive possibilities of the public. My argument that the temple is not a
private space because of its dependence on the idea of god as the supreme ‘public entity’ has an
important corollary. Other such public entities that are present within the confines of a private
space also have the ‘right’ to dismantle the privacy of that place. If this is so, what other public
entities can negate the privilege of the private?

If there is one important idea similar to god and prayer, it is that of education. Like prayer, the right
to basic education is also a constitutional right. It is not an accident that places of learning such as
schools, colleges and universities are often referred to as temples of education. Education, like
god, should be accessible to all, irrespective of gender, caste, class or any other obstacle. But
what we have done is build private temples of education which are all about keeping some people
out — the underprivileged. Hopefully, the public discussion around entry into Sabarimala will help
open the doors to the temples of education to the millions who are denied that entry on so many
counts. And if god should not be privatised, education, water and air, among other public goods,
should also not be privatised.

Sundar Sarukkai is a professor of philosophy at the National Institute of Advanced Studies,
Bengaluru
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The Commercial Courts, Commercial Division and Commercial Appellate Division of High Courts
(Amendment) Bill, 2018
Security / Law / Strategic affairs

The Commercial Courts,
Commercial Division and
Commercial Appellate Division
of High Courts (Amendment)
Bill, 2018

The Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts (Amendment) Bill, 2018, was
introduced in Lok Sabha by Mr. Ravi Shankar Prasad, Minister of
Law and Justice on July 23, 2018.  The Bill amends the
Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015, and replaces the
Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts (Amendment) Ordinance,
2018. 

●

The Act enables the creation of commercial divisions in High
Courts, and commercial courts at the district level, to adjudicate
commercial disputes (such as, disputes related to construction
contracts and contracts for provision of goods and services). 

●

Reduction in pecuniary limits:  Under the Act, commercial courts
and commercial divisions in high courts can decide disputes with
a value of at least one crore rupees.  The Bill reduces this limit to
an amount of at least three lakh rupees or a higher value to be
notified by the central government.

●

Establishment of certain commercial courts:  Under the Act, state
governments may constitute commercial courts at district judge
level, after consulting the concerned High Court.  The Act bars
such commercial courts to be constituted in cases where the
High Court has the original jurisdiction to hear commercial
cases.  (Original jurisdiction refers to when a court has the power
to hear a fresh case).  The Bill removes this bar and allows
states to constitute commercial courts where high courts have
ordinary original civil jurisdiction. 

●

Commercial Appellate Courts:  In areas where High Courts do
not have ordinary original civil jurisdiction, state governments,
may notify commercial appellate courts at the district judge level. 
Appeals against the order of a commercial court (below the level
of a district judge) will lie before the Appellate Court. 

●

Mediation:  A provision for mandatory mediation has been
provided in those cases where no urgent relief is being sought by
the parties to the dispute.  The mediation may be conducted by

●

Current Status: Pending
Ministry: Law and Justice

Stage Date
Introduction Jul 23, 2018
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text   (125 KB)

     (642 KB)

  PRS Bill Summary  (414
KB)

      (512 KB)
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authorities constituted under the Legal Services Authorities Act,
1987 (such as the National and District Legal Services
Authority).  The mediation process is required to be completed
within a period of three months (may be extended by another two
months).  A signed settlement between the parties will have the
same effect as an arbitral award under the Arbitration and
Conciliation Act, 1996.
Counterclaims not to be transferred:  Under the Act, if a
counterclaim was filed in a commercial dispute of at least one
crore rupees in a civil court, the civil court could transfer the suit
to a commercial court.  The Bill removes this provision in relation
to transfer of suits.

●
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Centre for removal of ‘NOTA’ from RS poll

The Supreme Court on Monday reserved for judgment a PIL petition, which won the full support of
the Centre, seeking to scrap the ‘NOTA’ option in Rajya Sabha election.

A Bench led by Chief Justice of India Dipak Misra indicated that the court may indeed rule against
the two circulars issued by the Election Commission of India on January 24, 2014 and November
12, the subsequent year, giving Rajya Sabha members the option to press the NOTA (‘none of the
above’) button in the Upper House polls.

Chief Justice Misra orally observed that NOTA is meant only for universal adult suffrage and direct
elections and not polls held by the system of proportional representation by means of the single
transferable vote as done in the Rajya Sabha.

Govt.’s support

Attorney-General K.K. Venugopal, for the Centre, completely lent the government’s support to the
PIL plea filed by Sharmesh Manubhai Parmar, represented by senior advocate A.M. Singhvi and
advocate Devadatt Kamat, that NOTA in indirect elections, such as in the Rajya Sabha, would
lead to horse-trading, corruption and using of extra constitutional methods to defeat a party
candidate.

The system of NOTA makes the system of proportional representation by means of single
transferable vote nugatory and otiose, Mr. Singhvi argued.

He argued that the Election Commission cannot sanction the use of NOTA by way of mere
circulars, which have the effect of overriding the provisions of Article 80(4) — proportional
representation by means of the single transferable vote, the provisions of Representation of the
People Act 1951 and the Conduct of Election Rules 1961.

Mr. Singhvi said the circulars had negated the entire purpose of open voting brought about in 2003
to further party discipline and adherence to party’s choice of candidate in the election to the Rajya
Sabha.

EC’s counter

Advocate Amit Sharma, for the Election Commission, countered that a person, along with a right to
vote, also has the right not to vote.

“Even if it is an open ballot system, it does not take away his right to not vote,” Mr. Sharma
submitted.

It makes the system of proportional representation by means of single transferable vote
nugatoryA.M. SinghviSenior advocate
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Do not scrap Article 35A: J&K groups

At least 27 organisations in Kashmir, including traders’ and transporters’ bodies, warned on
Monday against scrapping Article 35A.

A Public Interest Litigation petition is coming up for a hearing before the Supreme Court on August
6.

“If the Article is removed or tinkered with, then the rights of original citizens of J&K on their
immovable property would be taken away and all Indians would be afforded the right to establish
their settlements. The purpose behind the Public Interest Litigation [petition] is to change the
demographic character of J&K and alter the nature of a dispute that is internationally recognised,”
said a joint statement issued by these organisations.
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The narrow and the transformative

Upon reopening in July after its annual summer break, the Supreme Court has immediately found
itself back in the spotlight. If the first half of the year (occupied entirely by the Aadhaar hearings)
raised critical questions about the relationship between the individual and the state, then the
second half — involving the (concluded) challenge to Section 377 of the Indian Penal Code, the
(ongoing) Sabarimala case, and the (scheduled) constitutional challenge to adultery — has placed
the court at the heart of the culture wars. While the Aadhaar challenge was argued on the
relatively straightforward basis of when and to what extent the state can exercise its coercive
power over individuals, the 377 and Sabarimala hearings have seen clashes between the
invocation of personal rights and the claims of cultural and religious groups. This is set to continue
with the forthcoming adultery hearings, where the state’s objection to the decriminalisation of
adultery is premised on the argument that it would destroy the institution of marriage.

When a constitutional challenge pits individuals against the state, the court’s task is clear: if it finds
that there has been a breach by the state, it must strike down the offending law (or rules), and
vindicate the rights at issue. When, however, the court is called upon to settle a battle in the
culture wars, the task is fraught with greater complexity. This is because these conflicts often
represent deep, long-standing and irreconcilable divisions in society, touching issues of personal
belief and conviction. Constitutional documents often consciously refrain from directly addressing
them: for example, the framers of the Constitution deliberately placed the provision for a uniform
civil code in the unenforceable “Directive Principles” chapter, thinking that it was too divisive to be
made a fundamental right.

This strategy of containment creates a situation where, for the most part, these conflicts remain
submerged. The fear of permanent defeat prompts all parties to maintain a tense equilibrium. At
times, however, the equilibrium is shattered when someone finally decides to break the stalemate,
and raise the stakes towards a clear resolution. One method of resolution is through the courts.
But ironically, it is the battles of the culture wars that are particularly ill-suited for resolution through
the zero-sum game of courtroom litigation. Unlike in political or economic disputes, a decisive loss
in a matter involving personal belief risks creating deeply embittered and alienated communities,
and risks an erosion of faith in the neutrality and impartiality of state institutions.

For this reason, there is a popular school of thought that asks the court to tread with particular
caution when questions of culture are at stake. As far as possible — or so this school of thought
holds — the court should avoid hearing and deciding such questions altogether. However, if it
must decide, then it should do so on the narrowest grounds possible. Ideally, its reasoning should
be limited to technical points of law, avoid constitutional questions, decide only the case before it,
consciously eschew establishing precedent, and, above all, refrain from expressing any opinion on
the validity of any personal belief or conviction. The role of the court, in short, is to do everything it
can to lower the stakes, and take a pragmatic, problem-solving approach to the conflict rather than
an ideal-oriented, expansive one.

This narrow approach has been in play in both the cases that the court has heard so far, this July.
In the Section 377 hearings, the government stated that it would not oppose the “reading down” of
Section 377 as long as it was confined to same-sex relations between consenting adults in private.
During oral arguments, every time the petitioners pressed for something more, government
counsel urged the court to limit itself to simple decriminalisation, and nothing more. Similarly, in
the Sabarimala hearings, what is at issue is the validity of a piece of subordinate legislation
(specifically, a rule), on the basis of which women of a certain age are denied access to
Sabarimala. While arguments before the court have, of course, been pitched upon the touchstone
of religious freedom and non-discrimination, it is equally open to the court (if it so desires) to
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simply hold that the rule exceeds the scope of the parent law, and is therefore invalid on purely
statutory grounds. This would enable the court to avoid reaching any determination on whether
Sabarimala is entitled to invoke the authority of religion (in this case, lord Ayyappa’s vow of
celibacy) in order to deny girls/women between the ages of 10 and 50 the right to worship at the
shrine. Indeed, this is precisely what the narrow approach would advocate.

There is, however, a rival philosophy of constitutional adjudication. This philosophy holds that the
Constitution is a transformative document, whose goal is to erase and remedy long-standing
legacies of injustice. A particular feature of these injustices is their deep-rooted, social and
institutional character. In the Indian context, the most obvious example is that of caste. The
pervasive and corrosive influence of caste-discrimination in our society not only prompted the
inclusion of a specific article in the Constitution abolishing untouchability (Article 17), but over and
above that, gave rise to a constitutional vision of equality that specifically included affirmative
action.

Consequently, where the narrow approach sees a culture war triggered by the disruption of a
carefully-maintained accommodation of cultural difference, the transformative approach sees a
long-suppressed protest against a system of hierarchy and subordination that has found its
utterance in the language of constitutional rights. For the transformative approach, it would be a
betrayal of the Constitution’s transformative purpose if the court were to retreat in the face of
strident claims to cultural integrity, and duck deciding the “real” questions before it.

In the 377 hearings, for example, the transformative approach was articulated by counsel
representing mental health professionals, who argued that decades of social exclusion and
ostracism of the LGBT community could not be remedied simply by “decriminalisation”. Rather, it
would require a declaration by the court that no institution — public or private — would henceforth
be permitted to discriminate on grounds of sexual orientation, or deny any person their civil rights.
This would accomplish two crucial things: first, it would be a small step towards removing the
structural and institutional barriers that continued to stand between the LGBT community and
equal moral membership in the community; and second, it would serve as a public
acknowledgement of a wrong that society had been complicit in, and which society was not
determined to remedy. Similarly, in the Sabarimala case, counsel have urged the court to hold that
religion cannot be invoked to shield a discriminatory practice from constitutional scrutiny; and that,
at the end of the day, constitutional morality must prevail over precepts that are rooted in any
particular religion.

In these cases, therefore, the court is faced with a stark choice between the narrow and the
transformative approaches to navigating the choppy waters of culture and the Constitution. Which
direction it chooses to take depends upon what it believes the Constitution is for — and will have
profound consequences in the years to come.

Disclaimer: Gautam Bhatia was part of a group of lawyers involved in the 377 challenge
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The case for increasing the retirement age of judges

The issue of increasing the age of retirement for judges featured in the Venkatachaliah Report
(Report of the National Commission to review the working of the Constitution) as early as 2002. A
half-hearted attempt was made in 2010 to bring in the Constitution (114th Amendment) Bill to raise
the retirement age of High Court judges to 65 from 62 years. The amendment never came
through. The idea of increasing the age of retirement, which has gained traction in recent times,
has now been brought into sharp focus by Justice Kurian Joseph of the Supreme Court.

A retirement age of around 70 for judges is commonplace in most Western liberal democracies.
Some of them even opt for tenures for life. In the Supreme Court of the United States, and in
constitutional courts in Austria and Greece, judges are appointed for life. In Belgium, Denmark,
Ireland, the Netherlands, Norway and Australia, the retirement age for judges is 70 years. Judges
in Canada and Germany retire at 75 and 68, respectively.

For good reasons, the time has come for India to consider increasing the retirement age for judges
of the High Courts and the Supreme Court to 70. This will have significant benefits. Senior serving
judges will bring with them years of experience.

The judge-population ratio in India is among the lowest in the world at 19.66 judges per million (10
lakh) people as of today. In 2016, the U.K. had 51 judges per million people, the U.S. had 107,
Australia had 41, and Canada had 75.

It is also necessary to increase the number of judges in the pool to enable the judiciary to deal with
the enormous pendency of cases. The Chief Justice of India, Dipak Misra, recently expressed
concern over the backlog touching 3.3 crore cases. According to National Judicial Data Grid data,
more than 2.84 crore cases are pending in the subordinate courts, 43 lakh cases are pending
before the High Courts, and 57,987 cases are pending before the Supreme Court. The fact that
judges in India are retiring at 62 and 65 years is not helping alleviate this problem either. We are
losing judges who are trained by time and experience well before their prime. If legislations
provide for retired High Court and Supreme Court judges to man tribunals till the age of 70, there
is no reason why these judges should be retired so early.

One aspect which has not been factored in is that as the Indian economy grows, the ratio of
litigation to population will increase exponentially. Advanced economies such as Australia,
Canada, France, the U.S., the U.K., and Japan have much higher litigation-to- population ratios.

The issue of increasing the retirement age of judges thus requires serious and immediate
consideration and must necessarily move beyond partisan politics. The time has come to deal with
the lakhs of cases pending as arrears before the 24 High Courts in India for periods as long as 10-
20 years. Pendency does not not only debilitate the justice redress system; it also makes the rule
of law a distant dream. More and more litigants now enter the justice redress system without the
faintest hope of seeing closure in their lifetimes.

Increasing the age of retirement for Supreme Court and High Court judges has significant
advantages. One, it will ensure the continued presence of a strong talent pool of experienced
judges. Two, new judges can be appointed without displacing existing judges. Three, it will
address the problem of mounting arrears. Four, it will be a buffer against impending litigation
explosion. Five, it will render post-retirement assignments unattractive and, as a consequence,
strengthen the rule of law and the independence of the judiciary, both of which are crucial to
sustain democracy.



cr
ac

kIA
S.co

m
crackIAS.com

Santosh Paul is an advocate in the Supreme Court
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The NRC must be cautious, fair

The final draft of the National Register of Citizens was released on Monday. The exercise, which is
essentially a categorisation of all Indian citizens in Assam, is an outcome of a Supreme Court
order, but has its roots in Assam’s contentious politics. There has been a widely shared conviction
among indigenous Assamese in the state that illegal immigration has changed the demographic
complexion of the state and could well alter its politics. This formed the bedrock of the students
agitation in the state in the 1980s, has shaped anti-immigrant campaigns since then, and
influenced even the Bharatiya Janata Party’s campaign in the state elections of 2016 where it
promised to deport outsiders. The sharp focus has been on Muslim migrants from Bangladesh in
particular

In this backdrop, the NRC is a one-of-its-kind exercise which, through a careful process of
documentation, seeks to compile a list of all citizens of the state. The process has generated
anxieties in Assam, where many are fearful of missing out because of inadequate evidence of their
provenance. Minorities in particular, have harboured a suspicion that in the process of excluding
Bangladeshis, indigenous Muslims may also be stripped of rights. Monday’s list excludes about
four million of the over 32 million people of the state. But the government has been quick to
emphasise that this must not be considered the final list; it does not mean that those four million
who do not find their names are illegal immigrants; they will have a chance to put forth evidence;
and even once the final list is out, there will be legal avenues to prove their citizenship.

Citizenship forms the basis of modern states. Deprived of formal citizenship, a person cannot
enjoy political, civil, social and economic rights and is reduced to statelessness. It would be gross
injustice if any citizen is deprived of this right. At the same time, citizenship is also a privilege --
and it would be unfair to grant citizenship to those who are not genuine citizens. This generates
resentment and produces toxic politics. The NRC exercise has to strike this balance. It must not
exclude, and not be seen as excluding, citizens, especially because they belong to a particular
community. At the same time, it has to maintain the integrity of the process. The government is
correct to assure people there is no reason to panic; political parties too must not inflame passions
at either end. The process is necessary and must be dealt with caution and fairness.

First Published: Jul 30, 2018 18:46 IST

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com


